SMITH & LOWNEY, P.L.L.C.

2317 EasT JOHN STREET

SEATTLE, WASHINGTON 9B1 12
{206 B&0D-2B83, FaAx (206} B&0D-4187

October 17, 2016

Via Certified Mail — Return Receipt Requested

Attorney General Loretta E. Lynch RECEIVED ON:
U.S. Department of Justice

950 Pennsylvania Ave.,, N.W.

Washington, D.C. 20530-0001 0CT 26 2016
OKQ-
Via Certified Mail — Return Receipt Requested EPA Region 10

o ) . Office of the Regional Administrator
Attorney General — Citizen Suit Coordinator 9

Environmental and Natural Resources Division
Law and Policy Section

P.O. Box 7415

Ben Franklin Station

Washington, D.C. 20044-7415

Via Certified Mail — Return Receipt Requested
Administer Gina McCarthy

U.S. Environmental Protection Agency

William Jefferson Clinton Building

1200 Pennsylvania Avenue, N.W.

Mail Code 1101A

Washington, D.C. 20460

Via Certified Mail — Return Receipt Requested
Regional Administrator Dennis McLerran

U.S. Environmental Protection Agency, Region 10
1200 Sixth Ave., Suite 900

Seattle WA 98101

Re:  Wuste Action Project v. Brown Line LLC; W.D. Wash. No. 2:16-cv-01615-JLR
Dear Honorable Civil Servants,

Enclosed is a copy of the complaint filed on Friday, October 14, 2016 in the
Western District of Washington in the above-named Clean Water Act citizen suit. This
notice is provided to you pursuant to 40 C.F.R. § 135.4.

Sincerely,

SMITH & LOWNEY, P.L.L.C.

By: MMRE&J\JA CPAW

Meredith A. Crafton
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CERTIFICATE OF SERVICE

1, Jessie Sherwood, certify under penalty of perjury of the laws of the State of

Washington that on October 17, 2016, I served copies of the Complaint via United States Mail,

postage prepaid with return receipt requested, upon the following:

Attorney General Loretta E. Lynch
U.S. Department of Justice

950 Pennsylvania Ave. NW
Washington, DC 20530-0001

Citizen Suit Coordinator

- Environmental & Natural Resources Division

Law & Policy Section

PO Box 7415

Ben Franklin Station
Washington, DC 20044-7415

Gina McCarthy

Administrator, U.S. Environmental Protection Agency
William Jefferson Clinton Building

1200 Pennsylvania Avenue, N.W.

Mail Code 1101A

Washington, DC 20460

Dennis J. McLerran

Regional Administrator

U.S. Environmental Protection Agency, Region 10
1200 Sixth Ave., Suite 900

Seattle, WA 98101

This certificate is being prepared and maintained according to standard protocol for this

office.
(7 drernussoed tefrelrele
essie Sherwood Date
CERTIFICATE OF SERVICE SHMITH & LOWNEY, P.L.L.C.

2317 EABST JOHN STREET
SEATTLE, WASHINGTON 98112
{206) d60-2B8B3
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Knoll Lowney

Meredith Crafion

SMITH & LOWNELEY, PLLC
2317 East John Street
Seattle, Washington 98112
(206) 860-2883

Attorneys for Plaintiff

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SFATTLE
WASTE ACTION PROJECT, }
)
Plaintiff. )
v. ) COMPLAINT
)
BROWN LINE, LLC. )
)
Defendant. )
)
)

L INTRODUCTION

. This action is a ¢itizen suit brought under Section 505 of the Clean Water Act
("CWA") as amended. 33 U.S.C. § 1365. Plaintitf Waste Action Project seeks a declaratory
judgment. injunctive relief, the imposition of civil penalties. and the award of costs, including
attorneys’ and expert witnesses’ fees for Defendant Brown Line, LLC's ("Brown Line™) repeated
and ongoing violations of Sections 301(a) and 402 of the CWA, 33 U.S.C. §§ 1311(a) and 1342,
and the terms and conditions of Brown Line’s National Poliutant Discharge Elimination System
("NPDES") permit authorizing discharges of pollutants from Defendant’s Mount Vernon,

Washington. facility te navigable waters.

COMPLAINT -1 SMITH & LOWNEY, P.L.L.C.
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III. PARTIES

6. Plaintiff, Waste Action Project. is suing on behalf of itself and its member(s).
Waste Action Project is a non-profit corporation organized under the laws of the State of
Washington. Waste Action Project is a membership organization and has at least one member
who is injured by Defendant’s violations. Waste Action Project is dedicated to protecting and
preserving the environment of Washington State, especially the quality of its waters.

7. Plaintiff has representational standing to bring this action. Waste Action Project’s
members are reasonably concerned about the effects of discharges of pollutants, including
stormwater from Defendant’s facility, on aquatic species and wildlife that Plaintiff’s members
observe, study, and enjoy. The recreational. sc iéntiﬁc. economic. aesthetic and/or health interests
of Waste Action Project and its member(s) have been. are being, and will be adversely affected
by Defendant’s violations of the CWA. The relief sought in this lawsuit can redress the injuries
to these interests.

8. Plaintiff has organizational standing to bring this action. Plaintiff has been
actively engaged in a variety of educational, advocacy. and restoration efforts to improve water
quality and to address sources of water quality degradation in the waters of western Wasbington.
including the Skagit River. Defendant has failed to fulfill monitoring, recordkeeping. reporting
and planning requirements, among others. necessary for compliance with its NPDES permit and
the CWA. As a result. Plaintiff is deprived of information necessary to properly serve its
members by providing information and taking appropriate action. Plaintiff"s efforts to educate
and advocate for greater environmental protection. and to ensure the success of environmental
restoration projects implemented for the benefit of its members are also precluded. Finally,

Plaintiff and the public are deprived of information that influences members of the public to

COMPLAINT -3 SMITH & LOWNEY, F.L.L.C.
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become members of Waste Action Project, thereby reducing Waste Action Project’s membership
numbers. Thus, Plaintiff’s organizational interests have been adversely affected by Defendant’s
violations. These injuries are fairly traceable to Defendant’s violations and are redressable by
the Court.

9. Defendant. Brown Line, is a corporation incorporated in Washington State and
authorized to conduct business under the laws of the State of Washington. Brown Line is a
temperature-controlled transportation company that operates a facility located at or about 3814
Old Highway 99 South, Mount Vernon, WA 98273, including any contiguous or adjacent
properties owned or operated by Defendant (the “facility™).

IV.  LEGAL BACKGROUND

10. Section 301(a) of the CWA, 33 U.S.C. § 1311(a), prohibits the discharge of
pollutants by any person, unless in compliance with the provisions of the CWA. Section 301(a)
prohibits. inter alia, such discharges not authorized by, or in violation of, the terms of a NPDES
permit issued pursuant to Section 402 of the CWA, 33 US.C. § 1342,

It.  The State of Washington has established a federally approved state NPDES
program administered by the WDOE. Wash. Rev. Code § 90.48.260; Wash. Admin. Code Ch.
173-220. This program was approved by the Administrator of the USEPA pursuant to 33 U.S.C.
§ 1342(b).

12, The WDOE has repeatedly issued the Industrial Stormwater General Permit
(*Permit™) under Section 402(a) of the CWA, 33 U.5.C. § 1342(a). most recently on October 21,
2009, effective January 1. 2010. moditied May 16. 2012. effective July 1, 2012 (the ~2010
Permit™). and again on December 3, 2014, effective January 2, 2015 (the 2015 Permit™). The

2010 Permit and the 2015 Permit (collectively, “the Permits™} contain substantially similar

COMPLAINT -4 EMITH & LOWNEY, P.L.L.C.
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23.  Condition $4.B of the Permits requires Defendant to collect a sample of its
stormwatcer discharge once during every calendar quarter. Conditions S3.B.5.b and §4.B.2.c of
the Permits require Brown Line to collect stormwater samples at each distinct point of discharge
offsite. Defendant is in violation of these Permit conditions because it fails to collect stormwater
discharge samples at each distinct point of discharges, as required.

24, Defendant has violated the monitoring and reporting requirements in the Permits
as outlined in scction 11 of the notice letter attached hereto as Exhibit | and incorporated herein
by this reference. These violations include Defendant’s faiture to collect stormwater samples
and/or submit discharge monitoring reports during all quarters as requircd by the Permits. its
failure to analyze levels of petroleum hydrocarbons in its discharges. and its failure to accurately
report its discharges. including reporting its metals concentrations in the wrong units. as detailed
in Table 1 of the notice letter. Exhibit 1.

25.  Condition S7.A of the Permits requires Defendant to conduct monthly visual
inspections at the facility by qualified personnel. Brown Line is in violation of these
requirements because. during the last five years. it has failed to conduct each of the requisite
visual monitoring and inspections. failed to prepare and maintain the requisite inspection reports
or checklists for each visual monitoring and inspection. and failed to make the requisite
certifications and summaries for each visual monitoring and inspection. These requirements of
the Permits and Defendant’s violations thereof are further described in section Il of the Notice
Letter. attached hereto as Exhibit . and are incorporated herein by this reference.

26.  Defendant did not conduct and/or complete the corrective action responses as

required by the Permits. These requirements of the Permits and Defendant’s violations thereof

COMPLAINT -6 SMITH & LOWNEY, P.L.L.C-
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including the required review, revision and certification of the SWPPP, the required
implementation of additional BMPs to ensure that all points of discharge from the facility meet
benchmarks (not just the sampled point of discharge). including additional structural source
control BMPs, and the required summarization in the annual report. These violations include,
but are not limited to. Defendant’s failure to fulfill these obligations for turbidity, triggered by its
stormwater sampling during the calendar year of 2012, 2013, 2014: copper, triggered by its
stormwater sampling during the calendar year of 2012; and zinc. triggered by its stormwater
sampling during the calendar year of 2012. 2013, 2014, and 2015,

31, Condition S8.D of the Permits requires Defendant take specified actions. called a
“Level Three Corrective Action,” each time quarterly stormwater sample results exceed an
applicable benchmark value or are outside the benchmark range for any one parameter for any
three quarters during a calendar year. Condition S8.A of the 2015 Permit requires that
Defendant implement any Level Three Corrective Action required by the 2010 Permit.

32. Defendant triggered Level Three Corrective Action requirements every time in
the last five years its quarterly stormwater sampling results were greater than a benchmark or
outside the benchmark range for any one parameter for any three quarters during a calendar year.
Defendant has violated the Permits by failing to conduct Level Three Corrective Actions in
accordance with permit conditions. including 1) review. revision and certification of the SWPPP:

2) implementation of additional BMPs to ensure that all points of discharge from the facility (not

just the sampled point of discharge) meet benchmarks; 3) submission of an engineering report,

plans, specifications. and an operations and maintenance plan prior to construction/installation.
and 4) summarization in the annual report, each time its quarterly stormwater sampling results

were greater than a benchmark or outside the benchmark range for any one parameter for any
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submits to the USEPA or to the WDOE regarding Defendant’s coverage under the Permits at the
time it is submitted to these authorities;

F. Order Defendant to take specific actions to remediate the environmental harm
caused by its violations:

G. Order Defendant to pay civil penalties of $37.500.00 per day of violation for each
violation committed by Defendant through November 2. 2015 and $51.,570 per day of violation
for each violation committed by Defendant after November 2, 2015. pursuant to Sections 309(d)
and 505(a) of the CWA. 33 U.S.C. §§ 1319(d) and 1365¢a), and 40 C.F.R. § 19 and 19.4,

H. Award Plaintiff its litigation expenses. including reasonable attorneys’ and expert
witnesses’ fees, as authorized by Section 505(d) of the CWA. 33 U.S.C. § 1365(d): and

I Award such other relief as this Court deems appropriate,

RESPECTFULLY SUBMITTED this 14" day of October, 2016.
SMITH & LOWNEY. PLLC

By: s/ Meredith A. Crafton
Meredith A. Crafton. WSBA #46558

By: s/ Knoll Lowney
Knoll Lowney, WSBA # 23457
Attorneys for Plaintiff
2317 E. John St.
Seattle, WA 98112
Tel: (206) 860-2883
Fax: (206) 860-4187
E-mail: knolli@ige.org. meredithei@ige.org
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SMITH & LOWNEY, P.L.L.C.
2317 EAST JOHN STREET

SEATTLE, WASHINGTON 98112
1206 B60-2B83. Fax (206! BeO-4187

July 29,2016

Via Certified Mail - Return Receipt Requested
Managing Agent

Brown Line LLC

3814 Old Highway 99 South

Mount Vernon WA 98273

Jack Hilde, President
Brownline Inc.

PO Box 1708

Mount Vernon WA 98273-1708

Lynden Incorporated
18000 International Blvd, Ste 800
Seattle, WA 98188-4263

Re:  NOTICE OF INTENT TO SUE UNDER THE CLEAN WATER ACT AND
REQUEST FOR COPY OF STORMWATER POLLUTION PREVENTION
PLAN

Dear Managing Agent and Brown Line Facility Owner:

We represent Waste Action Project. PO Box 9281, Covington, WA 98042, (206) 849-
5927. Any response or correspondence related to this matter should be directed to Smith &
Lowney, P.L.L.C. at the letterhead address. This letter is to provide you with sixty days
notice of Waste Action Project’s intent to file a citizen suit against Brown Line, LLC and
Brownline Inc. (“Brown Line™) under section 505 of the Clean Water Act ("CWA"). 33
U.S.C. § 1365. for the violations described below. This letter is also a request for a copy of
the complete and current stormwater pollution prevention plan ("SWPPP™) required by Brown
Line's National Pollution Discharge Elimination System (“"NPDES™) permit.

Brown Line was granted coverage effective December 28, 1992, under Washington's
Industrial Stormwater General Permit (“1SGP™) issued by the Washington Department of
Ecology (“Ecology™). The presently applicable [SGP became effective September 20, 2002,
was modified on December 1, 2004, reissued on August 15, 2007, effective September 15,
2007. reissued again on October 15, 2008, effective November 15. 2008, and remaining
effective through December 31. 2009. under NPDES permit No. SO3000396 (the “2002
Permit”). Brown Line was granted coverage under the subsequent iteration of the
Washington ISGP issued by Ecology on October 21. 2009, effective January 1, 2010,

Notice of Intent to Sue - 1
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SWPPP and BMPs as evidenced by the elevated levels of pollutants in its discharge. Sce
Table 1. These violations have occurred on each and every day for the previous five years
and continue to occur every day.

Condition S1.A of the Permits requires that all discharges and activities authorized be
consistent with the terms and conditions of the permit. Brown Line has violated this
condition by discharging and acting inconsistently with the conditions of the Permits as
described in this Notice of Intent to Sue.

IL. STORMWATER POLLUTION PREVENTION PLAN VIOLATIONS.

Brown Line has not developed and implemented a SWPPP that complies with the
requirements of the Permits. In the following section, upon information and belief. Waste
Action Project asserts that the SWPPP and its implementation violate the Permits as follows.

Condition S3.A.1 of the Permits requires Brown Line to develop and implement a
SWPPP as specified in these permits. Condition S3.A.2 of the Permits require the SWPPP to
specify BMPs necessary to provide AKART and ensure that discharges do not cause or
contribute to violations of water quality standards. On information and belief, Brown Line
has violated these requirements of the Permits each and every day during the last five years
and continues to violate them as it has failed to prepare and/or implement a SWPPP that
includes AKART and BMPs necessary to comply with state water quality standards.

Condition S3.A of the Permits requires Brown Line to have and implement a SWPPP
that is consistent with permit requirements, fully implemented as directed by permit
conditions, and updated as necessary 1o maintain compliance with permit conditions. On
information and belief. Brown Line has violated these requirements of the Permits each and
every day during the last five years and continues to violate them because its SWPPP is not
consistent with permit requirements. is not fully implemented. and has not been updated as
necessary.

The SWPPP fails to satisfy the requirements of Condition S3 of the Permits because it
does not adequately describe BMPs. Condition S3.B.4 of the Permits requires that the
SWPPP include a description of the BMPs that are necessary for the facility to eliminate or
reduce the potential to contaminate stormwater. Condition $3.B.4 of the 2015 Permit requires
that the SWPPP detail how and where the selected BMPs will be implemented. Condition
$3.A.3 of the Permits requires that the SWPPP include BMPs consistent with approved
stormwater technical manuals or document how stormwater BMPs included in the SWPPP are
demonstratively equivalent to the practices contained in the approved stormwater technical
manuals, including the proper selection, implementation. and maintenance of all applicable
and appropriate BMPs. Brown Line’s SWPPP does not comply with these requirements
because it does not adequately describe and explain in detail the BMPs selected. does not
include BMPs consistent with approved stormwater technical manuals. and does not include
BMPs that are demonstratively equivalent to such BMPs with documentation of BMP
adequacy.

Notice of Intent to Sue - 4
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Brown Line’s SWPPP {ails to satisty the requirements of Condition $3.B.2 of the
Permits because it fails to include a facility assessment. The SWPPP fails to include an
adequate facility assessment because it does not describe the industrial activities conducted at
the site, the general layout of the facility including buildings and storage of raw materials. the
flow of goods and materials through the facility, the regular business hours, and the seasonal
variations in business hours or in industrial activities.

Brown Line’s SWPPP fails to satisfy the requirements of Condition S3.B.1 of the
Permits because it does not include a site map that identifies significant features, the
stormwater drainage and discharge structures. the stormwater drainage areas for each
stormwater discharge point off-site, a unique identifying number for each discharge point.
each sampling location with a unique identifying number, paved areas and buildings, areas of
pollutant contact associated with specific industrial activities, conditionally approved non-
stormwater discharges. surface water locations, areas of existing and potential soil erosion.
vehicle maintenance areas. and lands and waters adjacent to the site that may be helpful in
identifying discharge points or drainage routes.

Brown Line’s SWPPP fails to comply with Condition 83.B.2.b of the Permits because
it does not include an inventory of industrial activities that identifies all areas associated with
industrial activities that have been or may potentially be sources of pollutants. The SWPPP
does not identify all areas associated with loading and unloading of dry bulk materials or
liquids. outdoor storage of materials or products, outdoor manufacturing and processing.
onsite dust or particulate generating processes, on-site waste treatment, storage, or disposal.
vehicle and equipment fueling, maintenance, and/or cleaning, roofs or other surfaces exposed
to air emissions from a manufacturing building or a process area. and roofs or other surfaces
composed of materials that may be mobilized by stormwater as required by these permit
conditions.

Brown Line's SWPPP does not comply with Condition S3.B.2.¢ of the Permits
because it does not include an adequate inventory of materials. The SWPPP does not include
an inventory of materials that lists the types of materials handled at the site that potentially
may be exposed to precipitation or runoff and that could result in stormwater pollution, a
short narrative for each material describing the potential for the pollutants to be present in
stormwater discharge that is updated when data becomes available to verify the presence or
absence of the pollutants, a narrative description of any potential sources of poliutants from
past activities. materials and spills that were previously handled, treated, stored, or disposed
of in a manner to allow ongoing exposure to stormwater as required. The SWPPP does not
include the method and location of on-site storage or disposal of such materials and a list of
significant spills and significant leaks of toxic or hazardous pollutants as these permit
conditions require.

Brown Line's SWPPP does not comply with Condition S3.B.3 of the Permits because
it does not identify specific individuals by name or title whose responsibilities include

SWPPP development. implementation. maintenance and modification.

Condition §3.B.4 of the Permits requires that permittees include in their SWPPPs and
implement certain mandatory BMPs unless site conditions render the BMP unnecessary.

Notice of Intent to Sue - 3
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parameters for analysis, holding times and preservatives. laboratory quantization levels. and
analytical methods. and that specifies the procedure for submitting the results to Ecology.

111.  MONITORING AND REPORTING VIOLATIONS,
A, Failure to Collect Quarterly Samples.

Condition $4.B of the Permits requires Brown Line to collect a sample of its
stormwater discharge once during every calendar quarter. Conditions 83.B.5.b and S4.B.2.¢
of the Permits require Brown Line to collect stormwater samples at each distinct point of
discharge offsitc except for substantially identical outfalls, in which case only one of the
substantially identical outfalls must be sampled. Discharge peints may include, but are not
limited to drains. piers, docks, loading areas. and fueling areas where industrial activities
occur. Conditions 83.B.5.b and 54.B.2.¢ set forth sample collection criteria. but require the
collection of a sample even if the criteria cannot be met.

Brown Line violated these requirements by failing to collect stormwater samples at
any of its discharge points during the following quarters:

3" Quarter 2012
4™ Quarter 2013
3" Quarter 2014
2 Quarter 2015

These viclations have accurred and continue to occur each and every quarter during
the last five years that Brown Line was and is required to sample its stormwater discharges,
including the quarters in which it collected stormwater discharge samples from some. but not
all. points of discharge. These violations will continue until Brown Line commences
monitoring all distinct points of discharge and taking representative samples.

B. Failure to Analyze Quarterly Samples.

Conditions S5.A.1 and S5.B.1 of the Permits require Brown Line to analyze
stormwater samples collected quarterty for turbidity, pH, total copper, total zinc. oil sheen.
and petroleum hydrocarbons (NWTPHDx).

Brown Line violated these conditions by failing to analyze stormwater samples from
each distinct discharge point for any of the required parameters during the following quarters
as further specified in Table | above:

3 Quarter 2010
4" Quarter 2010
1 Quarter 2011
3" Quarter 2011
4t Quarter 201 |
1% Quarter 2013
2" Quarter 2013

Notice of Intent to Sue - 7
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certification of the person conducting the facility inspection. and a certification and signature
of the responsible corporate officer or a duly authorized representative.

Brown Line is in violation of these requirements of Condition 87 of the Permits
because. during the last five years, it has failed to conduct each of the requisite visual
monitoring and inspections, failed to prepare and maintain the requisite inspection reports or
checklists for each visual monitoring and inspection. and failed to make the requisite
certifications and summaries for each visual monitoring and inspection.

IV. CORRECTIVE ACTION VIOLATIONS.
A. Violations of the Level One Requirements of the Permits.

Condition S8.B of the Permits requires Brown Line take specified actions. called a
“Level One Corrective Action.” each time quarterly stormwater sample results exceed a
benchmark value or are outside the benchimark range for pH. Condition S8.A of the 2015
Permit requires that Brown Line implement any Level One Corrective Action required by the
2010 Permit.

As described by Condition S8.B of the Permits. a Level One Corrective Action
requires Brown Line: (1) review the SWPPP for the facility and ensure that it fully complies
with Condition S3 of the 2010 Permit and contains the correct BMPs from the applicable
Stormwater Management Manual: (2) make appropriate revisions to the SWPPP to include
additional operational source control BMPs with the goal of achieving the applicable
benchmark values in future discharges and sign and certify the revised SWPPP in accordance
with Condition 83.A.6 of the 2010 Permit; and (3) summarize the Level One Corrective
Action in the Annual Report required under Condition S9.B of the Permits. Condition S8.B.4
of the Permits requires that Brown Line implement the revised SWPPP as soon as possible.
and no later than the DMR due date for the quarter the benchmark was exceeded.

Condition S5.A and Tables 2 and 3 of the Permits establish the following benchmarks:
turbidity 25 NTU: pH 5 — 9 SU; total copper 14 pg/L; total zinc 117 pg/L: and petroleum
hydrocarbons (diesel fraction NWTPHDx) <=10 mg/L.

Brown Line has violated the requirements of the Permits described above by failing 1o
conduct a Level One Corrective Action in accordance with permit conditions, including the
required review, revision and certification of the SWPPP, the required implementation of
additional BMPs. and the required sumimarization in the annual report each time since January
1. 2010, that quarterly stormwater sampling results were greater than a benchmark or outside
the benchmark range for pH. including the benchmark excursions listed in Table 1 in Section
LLA. of this letter.

These benchmark excursions are based upon information currently available to Waste
Action Project from Ecology’s publicly available records. Waste Action Project provides
notice of its intent to sue Brown Line for failing to comply with all of the Level One
Corrective Action requirements described above by failing to conduct a Level One Corrective
Action in accordance with permit conditions, including the required review. revision and

Notice of Intent to Sue - 9
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C. Violations of the Level Three Requirements of the Permits.

Condition S8.D of the Permits requires Brown Line to take specified actions, called a
“Level Three Corrective Action,” each time quarterly stormwater sample results exceed an
applicable benchmark value or are outside the benchmark range for pH for any three quarters
during a calendar year. Condition S8.A of the 2015 Permit requires that Brown Line
implement any Level Three Corrective Action required by the 2010 Permit.

As described by Condition S8.D of the Permits. a Level Three Corrective Action
requires that Brown Line: (1) review the SWPPP for the facility and ensure that it fully
complies with Condition S3 of the Permits: (2) make appropriate revisions to the SWPPP to
include additional treatment BMPs with the goal of achieving the applicable benchmark
value(s) in future discharges and additional operational and/or structural source control BMPs
if necessary for proper function and maintenance of treatment BMPs. and sign and certify the
revised SWPPP in accordance with Condition S3.A.6 of the Permits; and (3) summarize the
Level Three Corrective Action (planned or taken) in the Annual Report required under
Condition 89.B of the Permits. including information on how monitoring. assessment. or
evaluation information was {(or will be) used to determine whether existing treatment BMPs
will be modified/enhanced. or it new/additional treatment BMPs will be installed. Condition
S8.D.2.b of the Permits requires that a licensed professional engineer, geologist.
hydrogeologist. or certified professional in storm water quality must design and stamp the
portion of the SWPPP that addresses stormwater treatment structures or processes.

Condition $8.D.3 of the Permits requires that. before installing BMPs that require the
site-specific design or sizing of structures, equipment, or processes to collect, convey. treat,
reclaim, or dispose of industrial stormwater, Brown Line submit an engineering report. plans,
and specifications, and an operations and maintenance manual to Ecology for review in
accordance with chapter 173-204 of the Washington Administrative Code. The engineering
report must be submitted no later than the May 15 prior to the Level Three Corrective Action
Deadline. The plans and specifications and the operations and maintenance manual must be
submitted to Ecology at least 30 days before construction/installation.

Condition $8.D.5 of the Permits requires that Brown Line fully implement the revised
SWPPP according to condition S3 of the Permits and the applicable stormwater management
manual as soon as possible, and no later than September 30th of the following year.

The Permits establish the benchmarks applicable to Brown Line described in Section
IV.A of this notice of intent to sue letter.

Brown Line has violated the requirements of the Permits described above by failing to
conduct a Level Three Corrective Action in accordance with permit conditions. including the
required review, revision and certification of the SWPPP. including the requirement to have a
specified professional design and stamp the portion of the SWPPP pertaining to treatrment, the
required implementation of additional BMPs. including additional treatment BMPs to ensure
that all points of discharge from the facility meet benchmarks (not just the sampled point of

Notice of Intent to Sue - 11






Case 2:16-cv-01615 Document 1 Filed 10/14/16 Page 29 of 46

Brown Line failed to submit an annual report for 2015.
VI. VIOLATIONS OF THE RECORDKEEPING REQUIREMENTS.
A. Failure to Record Information.

Condition 84.B.3 of the Permits requires Brown Line record and retain specified
information for each stormwater sample taken, including the sample date and time, a notation
describing if Brown Line collected the sample within the first 30 minutes of stormwater
discharge event. an explanation of why Brown Line could not collect a sample within the first
30 minutes of a stormwater discharge event. the sample location. method of sampling and of
preservation. and the individual performing the sampling. Upon information and belief,
Brown Line is in violation of these conditions as it has not recorded each of these specified
items for each sample taken during the last five vears.

B. Failure to Retain Records.

Condition 59.C of the Permits requires Brown Line to retain for a minimum of five
years a copy of the Permits, a copy of Brown Line’s coverage letter, records of all sampling
information, inspection reports including required documentation, any other documentation of
compliance with permit requirements, all equipment calibration records. all BMP
maintenance records. all original recordings for continuous sampling instrumentation. copies
of all laboratory results, copies of all required reports. and records of all data used to complete
the application for the Permits. Upon information and belief. Brown Line is in violation of
these conditions because it has failed to retain records of such information, reports, and other
documentation during the last five years,

VII. PROHIBITED DISCHARGES.

Condition S5.E. of the Permits prohibits illicit discharges and the discharge of process
wastewater. Appendix 2 of the Permits defines “illicit discharges™ to include “any discharge
that is not composed entirely of stormwater except (1) discharges authorized pursuant to a
separate NPDES permit. or (2) conditionally authorized non-stormwater discharge identified
in Condition $5.0." Appendix 2 of the Permits defines stormwater as “that portion of
precipitation that does not naturally percolate into the ground or evaporate. but flows via
overland flow, interflow, pipes. and other features of a stormwater drainage system into a
defined surface water body. or a constructed infiltration facility.” In contrast to stormwater,
Appendix 2 of the Permits defines leachate as “water or other liquid that has percolated
through raw material. product, or waste and contains substances in solution or suspension as a
result of the contact with these materials.™ and process wastewater as “any non-stormwater
which. during manufacturing or processing. comes into direct contact or results from the
production or use of any raw material. intermediate product. finished product. byproduct. or
waste product.”

On information and belief, Brown Line has violated and continues to violate these
conditions due to its non-stormwater discharges from the Facility. These non-stormwater
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discharges from the Facility may include. but are not limited to. discharges of wash water
from the wheel wash and/or other equipment washing areas.

VIII. REQUEST FOR SWPPP.

Pursuant to_Condition 89.F of the 2015 Permit, Waste Action Project hereby requests
that Brown Line Inc. provide a copy of, or access to, its SWPPP complete with all
incorporated plans, monitoring reports, checklists, and training and inspection logs. The copy
of the SWPPP and any other communications about this request should be directed to the
undersigned at the letterhead address.

Should Brown Line fail to provide the requested complete copy of. or access to, its
SWPPP as required by Condition S9.F of the 2015 Permit. it will be in violation of that
condition, which vielation shall also be subject to this Notice of Intent to Sue and any ensuing
lawsuit.

IX. CONCLUSION.

The above-described violations reflect those indicated by the information currently
available to Waste Action Project. These violations are ongoing. Waste Action Project
intends to sue for all violations, including those yet to be uncovered and those committed after
the date of this Notice of Intent to Sue.

Under Section 309(d) of the CWA. 33 U.S.C. § 1319(d). each of the above-described
violations subjects the violator to a penalty of up to $37,500 per day for each violation. In
addition to civil penaltics. Waste Action Project will seek injunctive relief to prevent further
violations under Sections 505¢a) and (d) of the CWA, 33 U.S.C. § 1365(a) and (d). and such
other relief as is permitted by law. Also. Section 505(d) of the CWA, 33 USC § 1365(d).
permits prevailing parties to recover costs. including attorney’s fees.

Waste Action Project believes that this NOTICE OF INTENT TO SUL sufficiently
states grounds for filing suit. Waste Action Project intends. at the close of the 60-day notice
period, or shortly thereafier, to file a citizen suit against Brown Line under Section 505(a) of
the Clean Water Act for the violations described herein.

Waste Action Project is willing to discuss effective remedies for the violations
described in this letter and settlement terms during the 60-day notice period. If you wish to
pursue such discussions in the absence of litigation, we suggest that you initiate those
discussions within ten (10} days of receiving this notice so that a meeting can be arranged and
so that negotiations may be completed promptly. We do not intend to delay the filing of a
complaint if discussions are continuing when the notice period ends.
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Date Precip. (in) Events Date Precip.{in) Events Date Precip
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7 0 18 0 29
8 0.01 19 0 30
9 0 20 0
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»
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Precip. 11 0.23 22 0
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13 0.07 26 (.04 4 0.22
14 0.04 27 0 5 0.04
15 0 28 0 6 0
16 0.04 29 0.55 7 0
17 0.29 30 0.12 8 0
18 0.34 31 0.06 9 0
19 0 Precip. 10 0
20 0.02 2012 (in)p Events X 0
21 1.65 Apr sum 12 0
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